so doing, it creates uncertainty as to when a work of art may fail to qualify as fixed. This is truest when the work is short-lived, or changing. Unfortunately, recent case law has added to the confusion. In Kelley v. Chicago, discussed in detail below, the Seventh Circuit Court of Appeals held that a large outdoor installation of landscape art failed to clear the fixation hurdle because it was "inherently changeable." 14 Though it offered multiple rationales for denying copyright protection to artist Chapman Kelley's landscape installation, it made clear that the garden could not be considered fixed because of the changes it underwent through exposure to insects, animals, and weather, all of which were not under the artist's control. 15 This Essay will argue that copyright illogically excludes conceptual art from protection on the basis of fixation, given that well-settled case law has interpreted the fixation requirement to reach works that contain certain kinds of change so long as they are sufficiently repetitive to be deemed permanent. 16 While conceptual art may perhaps be better left outside the scope of copyright protection on the basis of its failure to meet copyright's other requirements, this Essay concludes that fixation should not be the basis on which to exclude conceptual art from protection. There are of course both normative and descriptive questions around the copyrightability of conceptual art, and this Essay addresses itself primarily to the descriptive question of fixation, and whether works of art that contain change, by design, must be excluded. Just because a work may be what Kelley called "inherently changeable" does not mean that it need necessarily fail to qualify as fixed. 17 This Essay explores the tension that the Kelley court identified between copyright law and certain works of contemporary art to argue that many kinds of art can be understood by analogy to well-settled case law-like Williams and its progenythat finds that some works may be fixed even when they contain change. By parsing a few kinds of change that occur in works of conceptual art, I hope to offer comfort to conceptual artists who would like to see their practices at least potentially protected by copyright, as well as guidance to courts seeking to apply or distinguish Kelley.
Part I surveys the rationales for the fixation requirement and discusses the case law holding that works of art that change may still qualify for protection, culminating in the puzzling decision to the contrary in Kelley. Part II offers a taxonomy of different kinds of conceptual art that could be seen as "inherently changeable," per Kelley, and argues that these categories should be understood and treated distinctly. Finally, this Essay concludes that Kelley's overly broad "inherently changeable" test threatens to exclude from copyright protection many different kinds of conceptual art on the basis that their changing or changeable requirements and the limits on protectable intellectual products and copyright owners' rights function as boundaries in the same way as the edges on personal property or physical boundaries around realty do.").
14. It refused copyrightability on multiple grounds, including authorship and subject matter. nature renders them unfixed. Some of these works are analogous to the changing works that have been protected through copyright in spite of their internal change, like the video games in Williams, and some of them diverge in ways that might or might not be relevant for copyright law. I conclude that courts should be wary of relying on Kelley and should treat different kinds of conceptual art differently depending on what kind of art they are adjudicating.
I. COPYRIGHT'S FIXATION REQUIREMENT AND WORKS THAT CHANGE A. COPYRIGHT AS A LEGAL REQUIREMENT
Fixation has long been seen as a sine qua non of federal copyright. 18 It used to be a rather literal-minded requirement; copyright arose in an era in which fixation involved actual physical media: an imprint on wood or paper, a pressing into a record, paint on canvas, and so forth. In the early digital era, courts struggled to apply the fixation requirement as something that could still limit the outer boundary of copyright protection while not insisting on physical requirements that were a strain to apply in some cases. Michael Madison has written very thoughtfully of the "dematerialization" problem of copyright law, describing tensions that arise when trying to apply forms of reasoning based on tangible forms to intangible or ephemeral works of art. 19 That being said, the statute itself contemplates less than perfect stability in its fixation requirement. As stated in 17 U.S.C. § 101, " [a] work is 'fixed' in a tangible medium of expression when its embodiment in a copy or phonorecord, by or under the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration." The statute expressly inserts a standard: "sufficiently permanent or stable to permit it to be perceived . . . for . . . more than transitory duration" so as to limit the exclusionary force of the fixation requirement. As might be expected, case law has relied on this standard to find some works that feature changes to have been fixed because, though they are not permanent or fixed per se, they are "sufficiently permanent" to be considered "more than transitory." 20 Perhaps unsurprisingly then, the fixation requirement has been interpreted flexibly, with full weight given to the wiggle room created by the statute's standard: "sufficiently permanent or stable." A work can qualify as fixed so long as it is created in a medium "capable of identification and having a more or less permanent endurance." 21 Indeed, a copyrighted work need not last long at all, so long as it has been fixed at some point. 22 Crucially, "fixation does not imply permanence." 23 The fixation requirement arose after the abandonment of the publication requirement in copyright law and the subsequent establishment of fixation in a tangible medium as an element of copyrightability. 24 There have been many rationales advanced for the ongoing necessity of the fixation requirement. Laura Heymann argues that the language of the statute suggests that the first purpose of the fixation requirement lies in the use and enjoyment of the work by others: "The explanation that a work is fixed only if it can be 'perceived, reproduced, or otherwise communicated for a period of more than transitory duration' suggests a concern not with enjoyment of a work by its audience (as would be true with an improvisational performance) but with some degree of permanence that allows future use of the work." 25 Second, she stresses that the work signals authorship, by requiring that a work be fixed "by or under the authority of the author"; the emphasis on the person who fixes the work suggests something important about "the concept of authority." 26 She also stresses, perhaps paradoxically, that in the era of the Internet, content can be made "more permanent and more unstable," and the fixation requirement takes on added importance in policing the boundary between public and private. 27 Fixation, for better or for worse, has the effect of reifying a work. 28 Douglas Lichtman finds that the strongest justification for the fixation requirement is evidentiary. 29 By drawing a parallel between the publication, notice, and deposit requirements under the 1909 Copyright Act and the fixation requirement that replaced them in the 1976 Act, he argues that the best of the candidate rationales for the fixation requirement is evidentiary in nature. 30 Even then, however, the fixation requirement cannot be fully explained or justified on those grounds since, as he points out, that a work need only have been fixed briefly and not permanently means that it might not be around for the purposes of serving as evidence during litigation. 31 21. NIMMER, supra note 12, at § 1.08 [C] [2] (emphasis added). 22. Lichtman, supra note 8, at 716 ("The most striking aspect of the fixation requirement is that an acceptable tangible embodiment does not need to survive for any significant period of time.").
23. Id. at 717. 24. Under the Copyright Act of 1909, "publication" of the work was typically required to trigger copyright protection, and in a number of ways, the publication requirement effectively built in a fixation requirement. Lichtman, supra note 8, at 719-20. 25. Heymann, supra note 9, at 842 (internal citations omitted 32 In Williams, the plaintiff was a video game manufacturer selling the popular game, DEFENDER, and defendant was a competitor selling electronic components and circuit board "kits" that contained a game virtually identical to DEFENDER, called DEFENSE COMMAND. 33 Williams had registered three copyrightable works relating to DEFENDER: one in the program; one for the audiovisual effects displayed during the game's "attract mode," which played the same sequence in a loop; and one for the audiovisual effects displayed during "play mode." 34 There had been a recent flurry of cases debating the extent of copyrightability in video games, and Williams built on and extended those by holding that the video game's display was an original audiovisual work that qualified as "sufficiently permanent or stable" for purposes of the fixation requirement. 35 First, the court rejected the defendant's argument that the audiovisual displays could not be copyrighted for lack of fixation, on the grounds that "the original audiovisual features of the DEFENDER game repeat themselves over and over." 36 Citing multiple cases in support, it held that audiovisual workseven ones that change-may satisfy copyright's fixation requirement "whenever the work is 'sufficiently permanent or stable to permit it to be . . . reproduced, or otherwise communicated' for more than a transitory period." 37 Williams held that the "images in plaintiff's audio visual game could be said to be 'fixed' in view of the fact that 'new' images generated or created by the video game each time attract mode or play mode was displayed were identical or substantially identical to the earlier ones." 38 Next, the court rejected the idea that players' participation affected the copyright: "the player's participation [does not] withdraw[] the game . . . from copyright eligibility" for lacking a "set or fixed performance." 39 Nor was the player to be considered a co-author, it held, because "[a]lthough there is player interaction with the machine during the play mode which causes the audiovisual presentation to change in some respects from one game to the next in response to the player's varying participation, there is always a repetitive sequence of a substantial portion of the sights and sounds of the game, and many aspects of the display remain constant from game to game regardless of how the player operates the controls." 40 video game. 41 Stern offered a more detailed explanation of how a user of the video game might experience it in various ways, before concluding that the variations did not threaten the work's fixation for copyright purposes:
No doubt the entire sequence of all the sights and sounds of the game are different each time the game is played, depending upon the route and speed the player selects for his spaceship and the timing and accuracy of his release of his craft's bombs and lasers. Nevertheless, many aspects of the sights and sequence of their appearance remain constant during each play of the game. These include the appearance (shape, color, and size) of the player's spaceship, the enemy craft, the ground missile bases and fuel depots, and the terrain over which (and beneath which) the player's ship flies, as well as the sequence in which the missile bases, fuel depots, and terrain appears. Also constant are the sounds heard whenever the player successfully destroys an enemy craft or installation or fails to avoid an enemy missile or laser. It is true . . . that some of these sights and sounds will not be seen and heard during each play of the game in the event that the player's spaceship is destroyed before the entire course is traversed. But the images remain fixed, capable of being seen and heard each time a player succeeds in keeping his spaceship aloft long enough to permit the appearances of all the images and sounds of a complete play of the game. The repetitive sequence of a substantial portion of the sights and sounds of the game qualifies for copyright protection as an audiovisual work. 42 Stern helpfully articulates a range of possible changes within or different experiences of the work to clarify that some subset of possible variations will not have the effect of "unfixing" a work for the purposes of copyright protection.
Williams, building on Stern and other early video game cases, has been entrenched in the three decades since it was handed down, and it offers a helpful approach to determining fixation in some kinds of conceptual art. 43 It could be that it is most apposite as applied to cases in which the question of fixation arises as part of the defense, since a finding of no fixation in that context will mean defendant has not infringed a valid copyright. This posture may induce judges to be more generous in finding a work's having been fixed if finding differently might mean allowing otherwise objectionable conduct by the defendant to go unpunished.
In light of Williams, it is somewhat puzzling to reconcile Kelley v. Chicago Park District, which held that an artistically designed garden could not be considered copyrightable, in part because it was "inherently changing" and thus unfixed. 44 Kelley arose in a very different posture from Williams, which offers the beginning of a reconciliation of the two cases. Still, the procedural difference between them does not go far enough to explain the divergence in their legal analyses of fixation. Chapman Kelley is a nationally-renowned installation artist, a painter who at a certain point in his career began to work with wildflowers instead of canvasses. Kelley and his team planted several hundred thousand seedlings to maximize particular blooms at particular points during the year. That is, the team designed the garden in anticipation of how nature would unfold, seasonally, to continue to create a work of art that was pleasing, and evolved, over time. Kelley and a team of volunteers then tended to the garden, pruning it and otherwise caring for it. 45 However, by 2004, the garden had deteriorated somewhat and the city decided that it wanted to put Grant Park to another use. 46 The Park District made substantial changes to Wildflower Works, and Kelley responded by suing the Park District under the Visual Artists Rights Act of 1990 ("VARA"), among other claims, including breach of contract. After a bench trial, the district court held that although Wildflower Works could be a painting or a sculpture under VARA, it lacked the minimum originality copyright requires. 47 On these grounds, the court rejected Kelley's moral rights claims because qualifying for VARA would require originality. It also argued that site-specific art is excluded from VARA protection. 48 Finally, it held for Kelley on the breach claim but awarded only nominal damages of $1, prompting both sides to appeal. 49 The Seventh Circuit Court of Appeals affirmed in part and reversed in part, questioning the lower court's judgment as to the work's status as a painting or sculpture; its lack of originality; and its sweeping statement that all site-specific art is excluded from VARA. It thus affirmed the dismissal of Kelley's copyright claim on different grounds, but reversed the contract claim, finding for the Park District. In justifying its holding, the court took pains to distance itself from the lower court's reasoning, and to articulate its own rationales, citing Wildflower Works's lack of an author, lack of fixation, and failure to qualify as proper copyrightable subject matter. 50 45 
C. THE IMPLICATIONS OF KELLEY
In particular, Kelley took the opportunity to weigh in on the fixation requirement in expansive and uncertain language that caused many of us to wonder how far it might reach, and whether-and if so how-it was altering the settled case law with respect to fixation for works that are subject to certain sorts of change. For instance, it declared, rather without needing to opine on it, that "the law must have some limits; not all conceptual art may be copyrighted." 51 Kelley appeared to be introducing a new test focusing on the essence, or essential qualities of the work, which held that a work that was "inherently changing"-that is, whose essence was dynamic change-should not be considered fixed for copyright law.
By supporting its ruling as it did, Kelley appears to have created a subcategory of works, ones that are "inherently changing." This category is too broad to be helpful. It does not distinguish between changes to a work made intentionally or accidentally, nor does it isolate who made the changes, what kinds of changes they were, and perhaps most importantly, whether these were, in some sense, reasonably foreseeable because they were the point of the work. By deemphasizing the functional aspects to change within a work, that is, why those changes are there and what purposes they serve, Kelley unwisely places artificial emphasis on the work's ontological status: what is the "essence" of the work? This is odd, given that it pays only passing attention to what is, in my view, the true ontological question: whether a garden is, as a thing, properly the subject of copyright protection. By relying on unstable and unverifiable reasoning having to do with the "essence" of a thing, Kelley opened the door to subsequent courts misusing its "inherently changing" test to dodge the subject matter question altogether.
In Kim Seng Company v. J &A Importers, Inc., the court adopted Kelley in just this way.
52
It held that a photograph of a bowl of Vietnamese food was not protectable because of the scènes à faire doctrine: giving Kim Seng a copyright "might give Kim Seng a monopoly over using such photographs on food packages." 53 But it also addressed the food itself as a food sculpture and decided that "because food is perishable, it cannot be considered 'fixed' for copyright purposes." 54 Kim Seng cited Kelley, and reasoned that "[l]ike a garden, which is 'inherently changeable,' a bowl of perishable food will, by its terms, ultimately perish. Indeed, if the fact that the Wildflower Works garden reviving itself each year was not sufficient to establish its fixed nature, a bowl of food which, once it spoils is gone forever, cannot be considered 'fixed' for the purposes of Sec. 101." 55 As the earlier discussion of the fixation requirement makes plain, Kim Seng gets this part of copyright law wrong: the fixation requirement does not require permanence, or even that a fixed work last very long. 56 Worse still, Kelley's new test for fixation potentially sweeps up into its ambit all works that contain change because of the term "inherent." In so doing, Kelley may stand in tension with well-settled case law that has held that some sorts of changes do not threaten a work's fixation status. In that sense, Kelley is not just unhelpful, it is wrongheaded. By lumping together potentially all works that contain "inherent change," it overlooks the fact that well-settled case law suggests that some sorts of changes will not threaten a work's fixation.
Lastly, it may be that Kelley stands in tension with current artistic practices, known broadly as conceptual art. Because the court here held that a work of art would not be fixed if it changes unpredictably with forces beyond the author's control, and acknowledged the toll taken by such elements as weather, insects, rabbits, and so forth, the question arises as to whether other sorts of forces beyond the author's control might similarly threaten the work's status as fixed. Under the "inherently changing" test, conceptual forms of art, such as viewer-participatory art, or works that incorporate "random changes" like the ones discussed in Kelley, might be vulnerable to being deemed unfixed. This is a problem from the perspective that copyright typically aims to promote progress and incentivize the creation of new works. 58 Further, a fundamental tenet of copyright law is that courts should not distinguish among kinds of work to privilege some over others with respect to the existence of copyright protection. 59 The past decade has been one in which the art world has witnessed increasing viewer participation. Generally, the past decade has seen a well-documented flourishing of artistic creation in connection with new digital tools that make 57 creativity among the everyday population more visible and easier to disseminate. This is not to say that audience participation is a new thing of course, but it is newly part of the visual art world's institutional manifesto. One might speculate that the art world has had to respond to declines in state funding, which have necessitated a broader base funding strategy and thus effectively popularized elite art institutions. One could further speculate that invitations to audiences to participate in works of art are an expression of art's democratization; along these lines, parents are bringing children to museums more than they used to, and so forth.
II. THE PROLIFERATION OF CONCEPTUAL ART
Once upon a time, conceptual or modern art was considered shocking and existed on the fringe of the mainstream, perhaps celebrated by elites but not exactly embraced by the general population. In 2016, it would seem as though conceptual art has left the alternative sphere and finally joined the mainstream. Indeed, in the words of one arts commentator:
The great surrealist Marcel Duchamp made pieces that required participation from viewers. So did Andy Warhol. Those were rare events in a world where simply beholding an object had been the norm for thousands of years.
These days, things are increasingly about making audiences part of the action. You can hardly enter a gallery without some demand that you make the art work yourself, by stepping or scribbling on it, by dancing or singing with it, turning its crank, eating it or tapping a keyboard. 60 Yet conceptual art with its insistence on various elements including viewer participation, evolution through time, and natural or living materials seems orthogonal to copyright law, and especially so after Kelley, for the reasons explained above. 61 It is possible that copyright law deliberately excludes conceptual art from the scope of protection as a sui generis area, withholding protection of which is justified on policy grounds. But no legal authority exists to support that notion. Instead, excluding conceptual art is the logical consequence of other doctrines-fixation, which is the focus of this Essay, and the idea/expression dichotomy, which is discussed briefly in the Conclusion. If the fixation requirement is the main barrier to copyright law's excluding conceptual art from the ambit of its protection, then it is worth puzzling through whether the rationales underpinning the fixation requirement, and the case law applying it, align with current practices in conceptual art. There are at least three types of conceptual art that could be considered "inherently changing" under a straightforward understanding of those words: first, art that changes but does so in repetitive or predictable patterns, perhaps regularly returning to its original state and "starting over"; second, art that evolves from one thing, or state, to another, without reverting to its original or necessarily repeating itself; and third, art that is intended-or allowed-to deteriorate or decay. 62 This third kind may include art not intended to last for very long, that is, ephemeral or transitory art, as well as art designed to decay more slowly over time. These three kinds-repetitively changing, evolving, and deteriorating art-require courts to apply diverse legal authorities and analytical strategies.
Key to all three of the categories of conceptual art to be discussed is that not only do they contain some change, they thematize it. That is, they center on the experience of change in some way that is crucial to the works' reception and meaning. The taxonomy underscores that Kelley's "inherently changing" test obscures legally relevant differences among types of conceptual art that deliberately and foreseeably contain change. and aluminum to create a fine mist made of sugar and water that occupies the space and points to the artificial division between inside and outside. The work changes in connection with natural forces beyond the artist's control, such as light and air quality, but it changes in ways that are predictable, and repetitive. There is a range, in other words, of values creating colors between light and dark, and the atmosphere grows more and less hazy throughout the day as the interior mist and fog gathers into cloud-like formations. 64 The mirrored ceiling reflects visitors below and creates a kind of optical illusion whereby the ceiling appears to have disappeared, leaving only a reflection of the ground below, refracting orange misty light. 65 The viewers become participants in the work by casting shadows and moving their limbs to observe their own reflections in the ceiling above, and of course their participation in number changes the amount and quality of light in the room. Viewers were captivated by this ability to cast shadows, see themselves, and affect the work of art. One art critic described viewers of The Weather Project as "intoxicated with their own narcissism as they ponder themselves elevated into the sky." 66 Some two million visitors came to the space during the six months of its exhibition, many more than once. 67 The Weather Project could be said to change, as light changes throughout the day, and as visitors participate in the work's contours and experience.
A. REPETITIVELY-CHANGING CONCEPTUAL ART
Yet would, under Kelley, the work be considered "inherently changing" for the purposes of being denied copyright protection on the grounds that it lacked fixation? It seems to me that it probably would (descriptively) but that it probably should not be (normatively). This is because the parameters of the work of art are set by the author, and both the viewer's changes through participation and the light and atmospheric changes create some but predictable alterations with a predictable set of possible experiences. Per Williams, when a work's changes occur within a framework that repeats "over and over," it may qualify as "sufficiently permanent or stable" to be deemed fixed. 68 A second example is an installation by Felix Gonzalez-Torres, in a work of art dedicated to his lover, Ross Laycock, who died of AIDS in 1991. 69 The 175 pounds represented the ideal weight of Gonzalez-Torres's lover, who lost weight as a side effect of AIDS, wasting away as his sickness intensified. Viewers may experience the work as changing, depending on when they see the work and whether they accept the author's invitation to take a piece of candy when they visit. By making small changes to it, viewers cumulatively have the power to change the work considerably. By participating in the removal of candies, the viewer was symbolically involved in the weight loss and illness of Ross. The work of art changed throughout the day, and could be very full of candy or quite bare, conveying different impressions to viewers. At the start of the day, the work might convey hopeful plenitude, or possibility; at the end, perhaps it might convey emptiness, absence, a full thing ravaged by time. The replenishing of candies daily was an act of symbolism suggesting Ross could be granted perpetual life through art. Hence the change to the work was thematic and necessary to the very point of the art.
In terms of copyright law's analysis, the change existed within certain fixed parameters like the parameters described in Stern such that "many aspects of the sights and the sequence of their appearance remain constant during each [experience] of the [work] ." 70 Interestingly, the lower court in Kelley made reference to this very work. As the district court reasoned: "Although arguably no two viewers of 'Untitled (Portrait of Ross in L.A.)' see the same work, there is no argument that its mutability precludes it from being described as a work of art." 71 Consequently, in spite of the way the work changes throughout the day, applying the logic of Williams justifies adopting the legal fiction of "sufficient permanence" because the work's changes, while real, repeat "over and over" in similar patterns.
Another way to frame this might be to state that although this work is one in which an artist invites viewer participation that could change the work significantly, thus potentially rendering the work vulnerable to Kelley's "inherently changing" lack of fixation theory, the work does so within parameters that create a scope of foreseeability around the work's starting and ending points. The viewer can only change the work "so much." That the viewer's input has a limited, and predictable, impact on the work constrains the range of possible different versions of the work, and renders it effectively fixed. Repetitively-changing conceptual art deserves to benefit from the same treatment the video games receive under Stern, Williams, and their progeny. These kinds of works clear copyright's fixation hurdle.
B. EVOLVING CONCEPTUAL ART
A second category of conceptual art work that challenges copyright's fixation jurisprudence is the work that changes over time, ultimately becoming something new or different. Unlike in Williams, and in Gonzalez-Torres's tribute to Ross with candy, the work does not reset and begin again. Recall the court's emphasis, in Williams, on the way the "audiovisual features of the DEFENDER game repeat themselves over and over." 72 Though they were not fixed, it was as though they were fixed; their repetition is what met the statute's "sufficiently permanent standard." 73 Consider for an example of this second kind of work, The Obliteration Room (2011), by distinguished Japanese visual artist Yayoi Kusama. This work of art consists of a room in a prefab house installed in the Queensland Gallery of Modern Art in Australia. 74 The room starts out pure white, with all of its surfaces and pieces of furniture hospital white. Over the course of two weeks, the work invites viewers in, allowing children to help themselves to brightly colored round stickers they can apply anywhere they like. The stickers, thousands and thousands of them, were applied, as far as I can tell, only by children. 75 Over time, the room got brighter, more energetic, more colorful, and messier. 76. Id. 77. This is a view from the outside of the installation, which is created using a prefab house.
Had the original wall been a canvas or work set up by an artist targeting viewerparticipation, we might have analogized it to a work of art that foreseeably could expect to grow beyond its original boundaries as viewers continued to add pieces of gum. Recently, the wall was cleaned for the first time in twenty years, scrubbed free of some 2,350 pounds of gum. 78 Within the first three or four days after the cleaning was complete, the wall began to be decorated in gum again, with a flash mob organizing a demonstration in support of victims of terrorist attacks in Paris. 79 In short, whatever it began as-a mere brick wall in an alley-the Gum Wall has become a form of urban art that is now foreseeably going to be turned into a form of performance art through spontaneous viewer chewing-gum placement. While the specific expression of the gum on the wall cannot be entirely predicted, it is reasonably foreseeable within a range of possible outcomes. The analogy is, of course, strained, since the wall began as a wall, not a canvas or other authordirected work. But it helps to illuminate the role that viewer participation can play in taking a work from a starting place to an ending place (or simply to another place), and how that might create a question for copyright law's fixation requirement. Relying, as I suggest, on foreseeability analysis, would not eliminate problems: it is hardly as though foreseeability is a model of clarity in tort law where it wields such doctrinal power. 80 Yet it could help copyright law align with the intentions of the author, which might be precisely to unleash on her work the forces of the audience as a means of building a work around the theme of the viewer, or change, or the dynamic nature of artistic reception. 81
C. DETERIORATING CONCEPTUAL ART
A third category of conceptual art is one in which the work of art is designed to last only briefly-perhaps it is made of ice, or some other temporary-to-the-context substance-or it is designed, in fact, to deteriorate. The British sculptor and environmental artist Andy Goldsworthy comes to mind. 82 Here he is working with delicate branches balanced on each other and susceptible to destruction as soon as a heavy wind arrives, and to the right, having COLUMBIA JOURNAL OF At what point is the work fixed? Is it when he stops composing the scene, and shifts to documenting/photographing it? The work's fragility, its vulnerability to decay or undoing, is what amplifies the beauty of the work. Indeed, it is the very point of his exquisite, careful craftsmanship. It seems senseless to argue that the things that will eventually undo it make it not count for copyright protection. Analogously, in the digital realm, courts debated whether seconds, or minutes, might be considered insufficiently transitory to count as fixed. 83 These works of art are clearly present in a sort of finished state for seconds, or minutes, or hours, and maybe even days before undergoing major change. Yet because the works are susceptible to, that is, potentially changeable by, forces of nature, copyright seems to exclude them from protection. At least, this is copyright's attitude towards conceptual art as expressed in Kelley. Recall that in Kelley, the court emphasized that it was forces of nature-insects, winds, rabbits-that would alter the work, thus rendering it unfixed by the artist.
A final example of deteriorating art lies in a poem composed by William Gibson, the famous science fiction writer, author of Neuromancer. 84 William Gibson's "Agrippa" was a poem that doubled as an unusually poignant publicity stunt. "Agrippa" was a poem sold to purchasers in a very limited edition in the form of a physical book containing a diskette to be played on a 1992-era Mac. Once playing, the work scrolled, unstoppably once, through the poem's 305 lines, and then was encrypted in the disk and never again accessible. That is, it disappeared. Indeed, when Gibson first read it, he reportedly introduced it with the following playful warning: "OK, sit down and pay attention. We're only going to say this once." 85 Analogous with the work created by Goldsworthy, Gibson's work was designed to be experienced, or performed, in the moment, savored during the experience, and allowed to evaporate or be destroyed upon its having been played one time through.
This poem underscores that what is wrong with Kelley has the potential to be stretched beyond gardens and bowls of noodles to realms in which artistic decisions are triggered by software. For instance, are forces that are animated by algorithms or even the software of Agrippa's era analogous to or different from the forces of nature described in Kelley? Here the viewer still played an important role-many collectors of Gibson's work, for instance, kept the diskette in its book because to play it was to trigger its deterioration. It seems to me that copyright's scope should not depend on such formalist hair-splitting. Nor should the question of the scope of copyrightable subject matter in a work be set aside on technical grounds for lack of fixation. After all, important recent case law shows that copyright law's technicalities may lead parties to "engineer around" copyright law to exploit its loopholes, thus resulting in creating "Rube Goldberg-like contrivances" designed with no purpose other than technically-if not functionally-to avoid copyright infringement. 86 In ABC v. Aereo, the defendant's delivery of broadcast television served through thousands of dime-sized antennae was ultimately held to be infringing on more sound functionalist grounds, despite technically appearing to have complied with existing case law on the face of things. 87 Copyright law should follow a functionalist approach with respect to fixation as well, so that works do not fail to receive copyright protection as a result of a technicality. Indeed, there may be larger substantive reasons to withhold copyright protection that more meaningfully serve copyright's purposes and help manage the proper boundaries for copyrightable subject matter.
CONCLUSION
In light of the importance of conceptual art over the past twenty to thirty years, and in the face of evidence of artistic practices that are ill-suited to a traditional understanding of the fixation requirement, Kelley's "inherently changing" standard is prohibitively broad. The scope of Kelley going forward should be at least somewhat limited by the fact that the work at issue, a garden, should not come within the scope of copyright's protectable subject matter. Courts should be wary of mechanically applying the sometimes-strained reasoning that the Kelley court employed in order to avoid reaching an outcome in which the garden was protected.
